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CHAPTER ONE

A. Concept of "Contract"


main concept:  promises should be kept.  If man cannot project his needs, desires, and aspirations into the future and be sure that the will be fulfilled, these is a major deficiency in society that can only be remedied by the social institution of contract (2).

B. Meaning of the word "Contract"


it typically suggests something to be done or not done in the future; it is a binding agreement enforceable by law which can also impose a remedy; normally involves a quantifiable object (e.g., money); this agreement is made via a promise; objects of value (a consideration) must be exchanged, such exchange validates the promise and makes it enforceable; 


contract components: promise, exchange, enforcement 


other uses of the word "contract":  some contracts are not required to be written; contracts are composed of enforceable rights and correlative enforceable duties



not a contract:  money exchanged for goods is a sale; money exchanged for land is a conveyance ( these acts are the performances of a contract, though not the contract itself.

C. Sources of the law of Contract


English and American common law developed from countless cases; statutory enactments (codified in UCC, uniform commercial code)


a system of law based on evolving judicial decisions "presents a challenge of certainty, stability and uniformity" (7).  This led to American Law Institute to begin publishing Restatements of Contracts in 1932 so that lawyers in differing jurisdictions could see the evolution of contract law in other locations.  The Restatments have no force of law, but are quite persuasive.


two profs very influential:  Williston, who was positivist and rule-bound; and Corbin, who is in the "Legal realist" tradition, suggesting that the law should be more pliable and workable.  Corbin's view is prevailing right now.

D. The Uniform Commercial Code – United Nations Convention

1. The UCC


Product of National Conference of Commissioners on Uniform State Laws (NCCUSL) and American Law Institute (ALI).  The keystone of UCC is article 2, drafted by Prof. Karl N. Llewellyn in the 1940s.  Art. 2 deals with the sale of goods which may be defined essentially as tangible, moveable property.  UCC has been enacted in all states, though Louisiana has only adopted certain articles.


Article 2 is the most influential of the articles.  Sale of goods previously had been treated as a hybrid of contracts and property law under the old Uniform Sales Act.  Art. 2 reoriented this to contract law exclusively.

2. The United Nations Convention (CISG)


CISG stands for Contracts for the International Sale of Goods and it became effective in the US as of Jan. 1, 1988.  This overrides all provisions of UCC in instances of contracts concluded with international organizations.

E. Electronic contracts – "E-Commerce" – Computer information transactions


Because electronic contracts are not written and cannot be signed by hand, the UCC may be revised to use the terms "record" the contract and "authenticate" ones adherence to it.


The NCCUSL has sponsored a proposed Uniform Electronic Transactions Act (UETA).  Licensing of programs is addressed in the Uniform Computer Information Transactions Act (UCITA), approved in July 1999 by the NCCUSL.

Article 2 of the UCC (Murray, 964ff)

2-102


Applies to sales of goods; but not security transactions [i.e., stocks?]

2-104(1)


def. "Merchant": an expert in knowledge about specific goods

2-105(1)


def. "Goods" – anything moveable other than money, investment securities, and "things in action" [??].

2-107(1)(2)


Goods to be severed from realty.  A building, minerals, or oil and gas can be sold via a contract which does not effect the ownership of the land.  Same with crops and timber that can be removed from the land without harming the land.

G. Introduction to Contract Remedies

1. The Expectation Interest, aka benefit of the bargain 

UCC §1-106(1): "The remedies provided by [the UCC] . . . shall be liberally administered to the end that the aggrieved party may be put in as good a position as if the other party had fully performed . . . ."  I.e., this is the threat that keeps most people from breaching their contracts.

MCA Television ltd. v Public Interest Corp pp. 15-18 from Florida shows that holding a party in the contract in terrorem by a clause seeking double recovery is illegal.

Freund v. Washington Square Press, Inc. pp.19-22 from NY supreme court shows that "damages are not measured by what the defaulting party saved by the breach, but by the natural and probable consequences of the breach to the plaintiff."

"Liquidated" damages:  an amount of compensation specified by parties to a contract should one of the parties breach the contract.

2. The Reliance and Restitution Interests


Restitution interest: is concerned with the prevention of unjust enrichment


Reliance interest: concerned only with the actual loss suffered by an aggrieved 

party by the wrongful act of another; placing aggrieved in position they 

would have been had they not relied on the promise.

Note that the reliance and restitution interests simply return the aggrieved party to 

the position it occupied before the contract was made (status quo ante); the expectation interest places the aggrieved party in the position it would have occupied had the contract been performed (the future position)

3. Expectation interest – sale of goods – the "cover" remedy


Huntington Beach School District v. Continental Information Systems Corp pp.25-27 using UCC §2-172:  "The test of proper cover is whether at the time and place the buyer acted in good faith and in a reasonable manner, and it is immaterial that hindsight may later prove that the method of cover used was not the cheapest or most effective."; case also discusses consequential damages: an expense that one party incurred with other party's knowledge (i.e., losses must be reasonably foreseen) in anticipation that contract would be fulfilled (but it is not reliance!!)


cover: fulfilling contract from another source (p. 27n3) in order to remedy breach; breacher liable for additional costs.

Not all contract breaches remedied by monetary damages.  For example, if what was contracted to buy was unique (a rare car) then money is not enough for a breach of contract; a "specific performance" of relief is sought (p.28).  The UCC permits the remedy of specific performance by §2-716 (p. 29 for example).

H. An introduction to the Validation Process

Not all promises in society can be enforced.  Consequently, we must have devices to distinguish enforceable from unenforceable promises.  There are four:


1. Formalistic Validation Device:  seals (rarely used anymore)


2. Consideration:  most complex


3. Promissory Estoppel


4. Moral Obligation

Consideration:  Modern contracts are not enforced because of the form in which the promises appear, but because of the nature of exchanged promises.  The contract can be non-formal – i.e., in no particular form to be enforceable – if the parties intend to be bound by their promises and the legal system deems the agreement sufficiently important to enforce.  Consideration requires to basic elements: 1) a benefit to the promisor or a detriment to the promisee and 2) a bargained-for-exchange.


Rest. of Contracts 2d §71:  A consideration needs these elements:



1. a performance or a return promise must be bargained for



2. bargained for means that it is sought by promisor in exchange for his 

promise and is given by promisee in exchange for that promise



3. performance may be either (detriment idea):




a. an act other than a promise




b. a forbearance




c. creation, modification, or destruction of a legal relation



4. performance or return promise may be given to the promisor or to some 

other person.  it may be given by the promisee or some other person (this section for Contracts II)

Davies v. Martel Laboratory Services, Inc. An oral contract that causes a person to change their current course of action in an exchange for that changing (e.g., get an MBA and you'll become a permanent employee) is enough consideration to make the contract valid.

Promissory Estoppel: As stated in the Restat of Contracts 2d § 90:  A promise which can be reasonably expected to and does produce either action or forbearance on the part of the promisee or a third person is binding if injustice can be avoided only by enforcement of that promise.  The remedy for breach may be limited as justice requires.

Promises not fulfilled based on moral obligation or because it is the right thing to do.  Our legal system will not enforce these.

CHAPTER 2: The Agreement Process

A. Intention to be legally bound


1. The Objective Theory

Leonard v. Pepsico, Inc., S.D.N.Y. 1999:  Held that a commercial for Pepsi points offering a harrier jet for 7,000,000 points was not a contract, as the commercial was humorous.  Summary judgment granted in favor of D on grounds that no reasonable and prudent person (a legal fiction for purposes of third-party objective test) could have construed the commercial as constituting an offer.  "Summary judgment is proper when the 'words and actions that allegedly formed a contract are so clear themselves that reasonable people could not differ over their meaning."  For an act to create a power of acceptance, thus making it an offer, the act must [should appear to (cf p. 53)] be an expression of will or intention (not a joke).


2. Interpreting Statements to Determine Legal Consequences

Gault v. Sideman, 191 N.E.2d 436 (1963):  Doctors, in the ordinary course of their professions, make assertions and offer opinions about the possibility of being cured.  P argued that such an assertion in his case amounted to a contract and therefore it was breached when he was not cured.  P argued he suffered a detriment by relying on the contract and submitting to and paying for spinal surgery.  Court argues that any responsible physician makes these assertions all the time and that no precedent could be found to assert that such talk was ever legally considered a contract.  [were such opinions offered repeatedly in an effort to persuade P to have surgery, then it might be a contract,, see Hawkins v. McGee (p. 57)]

Balfour v. Balfour, 2 K.B. 571 (1919):  Wife sued husband for failing to continue paying her a monthly allowance they had agreed to.  Appeals court hold that this was not a contract and thus cannot be enforced by law.  Why?  A husband and wife can enter into agreements involving consideration, but they do not intend there to be legal consequences if there is a breach.  As they do not intend legal consequences from the outset, the arrangement cannot be considered a contract.  [i.e., contracts exist so that if one party breaks it, the other knows he can resort to court]

if family members enter into a business relationship, this is a contract.

3. Express Statements Concerning Legal Consequences

Venture Associates Corp v. Zenith Data Systems Corp, 96 F.3d 275 (7th Cir. 1996):  Held that an agreement to negotiate a contract is not a contract.  Even if some of the final terms have been settled, an overall contract does not exist.  To change terms, such as increase price asked for Health Co, in this case, during negotiations is not bad faith, so long as Health Co. can objectively be valued at an increased price.  If excess demands made simply to prevent Venture from continuing negotiations, then bad faith can be shown.  Bad faith, if it disrupts negotiations that were sure to result in a contract, can be considered the same as a breach of contract.  Held: There was no bad faith; therefore there was no breach. [example of lack of mutual assent]

4. Contemplation of final writing

Arnold Palmer Golf v. Fuqua Industries (1976):  P and D negotiate a merger.  Many months of meetings, followed by several objective manifestations by Fuqua of intention to carry it out: mentioned in Board minutes, specific details written in Memorandum of Intent which "confirmed a general understanding," press release, and included instructions that legal counsel for both companies draft a final agreement.  Chairman of Fuqua backs out.  Federal District Court grants summary judgment in favor of D.  Appeals court reverses and remands saying that Memorandum of Intent may show intention of parties to enter into a binding agreement.  RofC: "Parties who plan to make a final written instrument as the expression of their contract, necessarily discuss the proposed terms of their contract."  Reasons: An enforceable contract created if: 1) both parties have clear understanding of terms and 2) both have an intention to be bound by its terms.  [i.e., it is a question of intention.] To determine this, court must take into account situation and conditions under which any negotiations were conducted and apparent agreements made.  Determining the existence of a contract is a matter of fact, except in clearest cases, and so should be left to finder of fact to resolve (i.e., jury or bench); issue cannot be dismissed as a matter of law. Reversed and remanded.  Trial court had only focused on language; appellate court looked at "totality of circumstances."

5. Agreements to Agree

Paloukos v. Intermountain Chevrolet Co. Idaho (1978):  P agreed to purchase truck, signing a document labeled "Work Sheet – not a purchase order", and paid $120 deposit.  Due to product shortage, truck could not be delivered and deposit returned.  Was there a contract?  Summary judgment granted for D.  Appeal: does Idaho law permit such a judgment given that all facts should be construed as favorably as possible to P when judgment entered as a matter of law?  Court consults Idaho UCC (§2-204(3)):  "contract for sale may be made in any manner sufficient to show agreement" – the test is not certainty (i.e., a contract an be vague).  Held: facts could indicate an agreement; must be determined by a trier of fact.

Problem (pp. 76-77)

B. Anatomy of Agreements – Offer and Acceptance
1. Preliminary Negotiations vs. Offers

Southworth v. Olivier Oregon (1978):  Issue here is confusion over whether or not informational letters, in the D's terms, constituted an offer to P.  Court offers guides for interpreting the meaning of an offeror's expressions: 1) what would a reasonable man in offeree's position think? 2) the language used; a search for words of "promise, undertaking or commitment"; 3) are the words in question directed to a specific party or just to the world at large? and 4) is the proposal itself definite or just vague?  Held:  Letter contained specific terms and was addressed to specific person; it was an offer.  D's argue that they never intended offer; doesn't matter because law must test objectively not subjectively.

Rhen Marshall, Inc. v. Purolator Filter Division (1982):  Advertisements (in this case:  buy 100,000 lbs of filters and receive a car and cameras) are not offers, but rather invitations for offers or suggestions of future terms.  Moreover, even when directed to a specific person and not general public, they are "merely invitations to trade."  Furthermore, in this case, P added terms not mentioned in advertisement which would appear to be negotiation rather than acceptance.  P's order held to be the offer which D did not accept.

Lefkowitz v. Great Minneapolis Surplus Store (1957):  D makes "first come, first served" offer for massive clothing discount.  P, a man, is first at store, but told the offer was only for women.  This was never stated in advertisement.  Was advertisement a "unilateral offer," devoid of any consideration, and therefore able to be withdrawn before acceptance?  If advert a unilateral offer, did P's actions constitute an acceptance?  Courts hold that "where offer is clear, definite, and explicit, and leaves nothing open for negotiation, it constitutes an offer, acceptance of which will complete the contract."  Held: Affirmed trial court that where value of items was clearly established, D liable to pay that value to P.


[to determine whether advert is a contract, court states we must examine the "legal intention" of both parties and the "surrounding circumstances."

Maryland Supreme Corp. v. Blake Co. (1977):  Subcontractor, Supreme, changes price of  concrete in middle of building job.  Court holds that Supreme breached contract.  Supreme argues that there was not a contract because a letter was not an offer.  Court defines offer as: 1) "necessarily looks to the future," i.e. a future agreement and 2) it must be "definite and certain" [certainty required so court knows what was asked and what consideration was expected – i.e., they can render a decision].  To determine this, court must look at intention of the parties and  circumstances attending the transaction.  Held:  there was an offer and a contract.  Letter specified the job, the product to be delievered, the price, and guaranteed price until completion of job.  Supreme argued quantity was never specified, but court says UCC §2-306(1) addresses this.  [NB: although this was a goods sale, UCC does not define offer and so offer must be determined by common law.  NB: listing of prices does not automatically make letter/quotation/etc into an offer.]

The Purchase Order:


Courts typically view the submission of a purchase order to another party as an offer because, on its face, it appears to be one (this despite any fineprint boilerplate language to the contrary).  However, an RFP (request for proposal) is not an offer because it is saying, "We have the following goods at the following prices and hope you will make an offer to deal with us."


NB: a quotation given for a specific job or at a specific request may be considered an offer and the purchase order responding to it as the acceptance (p.99).


This all reminds us that the caption or heading at the top of a writing cannot be trusted in contract law.

2. Identifying the Offeror and the Offeree

Antonucci v. Stevens Dodge, Inc (1973): Written contract must be signed and delivered unless parties clearly intended an earlier verbal agreement to be binding and that the writing act merely as a memorandum or better evidence of oral contract.  In this case, written clauses overrode all previous verbal agreements; clauses also stated that offer accepted only when signed by Dodge agent.  As paper never signed, offer was never accepted and so there was no contract to purchase a truck.

Vaskie v. West American Insurance Co. (1989):  D made offer to settle insurance claim on 12/1/86.  Statute ran on 1/1/87, and P accepted offer on 1/9/87.  D argued that no contract was made because offer not accepted on time.  Hornbook rule:  where no expiration date to offer given, it should remain in effect "for a reasonable period of time" [such an issue normally determined by fact-finder].  But sometimes, the reasonable period may be decided as a matter of law.  In this case, it should be subject to reasonable period as determined by fact-finder [i.e., summary judgment was wrong].  Matter of law termination is not possible, esp. because exp date normally something parties negotiate; moreover, settlement negotiations are very contingent, and not covered by standard practice the way a business contract is.  Therefore, matter of law expiration date cannot be established by judge without trial.

Speculative transactions:  e.g., securities:  if buyer waits to accept an offer at a low price because something has rapidly increased in price, this probably abrogates offer.  "if the offeree makes use for speculative purposes of time allowed for communication, there may be lack of good faith, and an acceptance may not be timely even though it arrives within the time contemplated by the offeror." (cf. §1-203).

Caldwell v. Cline (1930):  Cline writes Caldwell on 1/29/1929 offering to deed land to Caldwell for $6,000 and some of Caldwell's land.  Offer gave an eight-day time limit (2/6/29).  Caldwell had received letter on 2/2.  Caldwell wired on 2/8 and Cline received on 2/9.  Cline refused to be obligated to deal.  Question here:  when a letter is posted that contains an offer, when is the offer made?  When the letter is mailed or when it is received?  Held:  when it was received [plus one day].  Therefore, Cline's acceptance created a valid contract.


If a delayed method of acceptance is used (e.g., letter), the acceptance is made when letter is posted (i.e., out of control of acceptor).

C. Termination of Power of Acceptance

1. Rejection
Chaplin v. Consolidated Edison Co. of New York (1982)

Procedure: P files lawsuit against ConEd alleging discrimination against epileptics.  ConEd moved to dismiss on grounds §503 of Rehab Act did not provide a private cause of action.  Motion was denied.  Parties proceed to settlement.  After Sept. 30, P's move to enjoin ConEd to execute the settlement and, if approved by court, abide by it.  They argue 9/16 letter was an offer and their 9/30 letter was an acceptance.  Held: offer was rejected by letter of 9/17.

Facts: Aug 1981 – ConEd offers a settlement to plaintiff's.  Plaintiffs want to make some changes.  ConEd replies on Sep. 16, 1981: "any further negotiation is an impossibility; if this agreement is not satisfactory, I must withdraw all offers of settlement."    Sept. 17: P attorney writes: "I had hoped to convince P's to accept terms, but they have substantial revisions."  That same day, ruling in another case that said §503 of Rehab Act in fact did not provide for a private cause of action!  Sept. 30th: P's have a "change of heart" and decide to accept the previous settlement terms.  ConEd refuses to honor settlement.

Reasoning: Letter of 9/16 stated offer was open, but "emphatically limited" by statement that exact terms must be agreed or there is no offer.  P's attorney wrote the next day: "I cannot convince my clients to take the proffered terms."  This does not reject the possibility of settlement in general, but does reject this specific offer.

2. Revocations, Acceptances, and the "Mailbox" Rule
Farley v. Champs Fine Foods, Inc (1987)

Procedure: Based on dispute outlined below, Farley initiated action for specific performance of "contract" to purchase Champs.  Bench trial held that negotiations were for a sale of stock rather than assets and that phone call occurred before letter was mailed.

Facts: Farley hired to manage restaurants.  If he met quotas, he could purchase up to 50% of stock in parent of Champs.  He tried to buy stock, but rejected as he didn't meet quotas.  Farley started negotiating to purchase interest in company outside of terms of employment contract.  Parties disagree on whether negotiations concerned purchase of stock or the assets of Champs.


Negotiations:  Farley attempts to purchase Champs under two different sets of terms.  Both are rejected.  Owner of Champs writes Farley on 9/12/83:  1) terms are 550k in cash (or 450k plus "first charge on said property"??) and 2) you must agree to this by 10/1/1983, otherwise we will find a new manager after 10/15/1983.  Dispute: on 9/28/83, in phone call, owner of Champs tells Farley, "I won't sell."  Farley mailed letter on same day saying he was "prepared to accept the offer to pay 550k."  Which happened first: the letter or the phone call?

Reasoning: Key on appeal:  did owner of Champs orally withdraw (i.e., revoke) the terms of his 9/12 letter before Farley accepted?  Trial court found fact that letter mailed after phone call, that is, after the offer was revoked.  Therefore, no contract.  Although Farley contends he mailed letter first and his testimony is unimpeached, courts are not bound to take the word of an interested party without corroboration.

3. Indirect Revocation

Dickinson v. Dodds (1876)

Procedure: Dickinson wants injunction on the sale to other party and wants court to compel specific performance from Dodd to sell him the property in question.  Trial court had ruled in favor of Dickinson.  Dodd appealed.  Appeals Court holds that there never was a contract between Dodd and Dickinson.

Facts: On 6/10/1876, Dodds agreed to sell some property and houses to Dickinson for 800pounds, with offer being good until 6/12/1876 at 9am.  Dickinson heard that Dodds was negotiating with another man, and so delivered his formal acceptance to Dodds home (into the hands of Dodds' mother-in-law) at 7pm on 6/11.  She forgot to deliver the letter.  By 7am the next day, Dodds had already sold the property by a formal contract concluded on 6/11.

Reasoning: Letter of 6/10 was not a contract (despite "I hereby agree to sell") but rather an offer.  P himself stated that he needed time to consider whether he would enter into an agreement.  Moreover, there was no consideration evident.  Moreover, there is no requirement that offers be expressly withdrawn because, until acceptance, offer can simply be withdrawn by contract with another person.  That is, offer is no longer continuing and therefore cannot be accepted.

4. Counter offers

Ardente v. Horan (1976)

Procedure: P sues for specific performance to purchase a house. Trial judge granted summary judgment for D.  Appeals court affirms.

Facts: D's agree to P's bid on house in August.  P's attorney investigates title of house and then executes agreement for purchase.  P's attorney sent signed document and $20,000 on Sept. 8 to Ds.  Ps added in a letter, "Please leave various fixtures and furniture in house as part of transaction."  Ds refused, returned the check, and refused to sell house to Ps.

Reasoning:  Delivery of purchase and sale agreement to Ps was a valid offer.  Ps must communicate acceptance overtly.  Only such communication was done in letter of Sept. 8th.  Terms of letter conditioned the acceptance upon inclusion of various items.  "To be effective, an acceptance must be definite and unequivocal."  Still, "an acceptance may be valid despite conditional language if the acceptance is clearly independent of the condition."  MAIN ISSUE: So, is this a conditional acceptance (i.e., counter offer) or an absolute acceptance with a mere inquiry on a collateral matter?

5. Death or Incapacity

Beall v. Beall (1981)

Procedure: 

Facts: 

Reasoning: Death, in effect, causes a lapse or revocation of offer as it terminates the power of the offeror to act or to express mutual consent to an agreement.

D. MAKING OFFERS IRREVOCABLE
1. Option Contracts

Orlowski v. Moore (1962)

Procedure: Complaint filed for specific performance of real estate sale.  Issue:  was Orlowski given a reasonable time to execute his right of first purchase?  Trial court dismissed claim; appellate court affirmed. 

Facts: Moore's try to sell land but can't.  Lease land to Orlowski.  As part of lease, "lessee has the first chance to buy in case of sale of the property"  Mid-January, Apollo Trust Co wants to buy land for $5000 and Moore's notify Orlowski.  Orlowski missed rent payments in Dec and Jan.  Notified Orlowski again in February but he replied that he had been turned down for a loan.  On Feb 10, Moores give Apollo an option for 60 days to buy property at $5000.  Apollo exercises option and deed conveyed on March 9.  Sometime between option given and deed conveyed, Orlowski had secured financing to purchase land.

Reasoning: Orlowski knew that property had been on the market for over a year and he knew that unless he purchased property, it would be sold to a suitable person.  Orlowski's difficulty in paying rent and in securing financing would lead Moores to reasonably believe that he could not exercise right to purchase land.

U.S. v. Hendricks (1993)

Procedure: Ds move to invalidate P's acceptance of their settlement offer on grounds that 1) time period for acceptance had expired and 2) P had already rejected the offer.  Motion denied. 

Facts: Trial date set for April 12.  On March 15, Henrickses proposed via Rule 68 to settle a Fair Housing Act lawsuit with US for $2900.  On March 31, US telephones and asked if they'd be willing to settle for $4000.  They said no.  April 1, US served Ds with notice of acceptance of offer to pay $2900.

Reasoning: Time period: Rule 68 requires a response within 10 days.  However, Rule 6 says time runs on day after offer received and that if time period less than 11 days, then weekends and holidays not counted.  Moreover, where party has right to use mails, 3 days added to the prescribed time period.  I.E., gov't had 13 days to respond and responded on 13th day.  Previous rejection: Courts use traditional contract law with Rule 68, so $4000 may have been a counter offer that invalidated original offer.  However, Rule 68 offers have been consistently held by courts to be irrevocable within the specified 10 day period.

2. Irrevocability Through Reliance – Firm Offers

Pavel Enterprises v. A.S. Johnson Co (1996)

Procedure: PEI sued to recover difference in cover costs for Heating/Cooling sub-contractor.  Trial court found for D.  PEI appealed and Sup Ct of Maryland grabbed it.  Sup Ct held not enough evidence for detrimental reliance and so affirmed judgment of trial court.

Facts: NIH solicits bids for renovation project in Maryland.  PEI won the bid, which included sub-bids, including one from Johnson for work on Heating/Cooling system.  Johnson submitted a written "scope of work" propsal.  PEI submitted bid on Aug 5, 1983.  PEI then asked Johnson if it would let PEI subcontract directly with Powers Co, Johnson agreed.  After PEI knew it would get the contract from NIH, PEI then sent fax on Aug 26 asking all subs to remove Powers from their original bids and resubmit bids to PEI.  Dispute: Sept 1, PEI formally accepts Johnson's bid.  In reply, Johnson says its bid was too low due to error but that it did not inform PEI as it thought PEI had not gotten contract from NIH.  Johnson sought to withdraw its bid, but PEI would not allow it.  NIH formally awarded contract to PEI on Sept 28.  Johnson withdrew anyway and PEI had to find another contractor that charge $32,000 more to perform the same work. 

Reasoning: Trial:  1) PEI relied on Johnson's sub-bid; 2) PEI not low-bidder and awarded only after other bidder disqual, therefore an unusual case; 3) Johnson withdrew bid before formal award of contract; 4) fax of Aug 26 indicates no definite agreement.  SupCt:  Bidding process difficult to determine precise moment on timeline when parties become bound to each other.  

Previous theories:  Hand  court – subs bid is but an offer that can be withdrawn whenever until acceptance (critique:  binds general contractor to price offered by subs but subs not bound); Traynor court – subs bound by offer via promissory estoppel as a substitute for acceptance (critique: subs now bound, but generals are not and may accept a different subs bid).  How to resolve?  Detrimental reliance has evolved:  "offers that are reasonably expected to induce action or forebearance of a substantial character on part of offeree and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice" (R2dC §87).  UCC §2-205: Offers made by merchants in signed writing that gives assurances that it will be held open is not revocable, for lack of consideration, in time specified or a reasonable time (not to exceed three months).

Substantial evidence in record shows no meeting of the minds between PEI and Johnson.  Aug 26 letter's vagueness and being addressed to all potential subcontractors is sufficient to hold that no contract was formed.  Moreover, Johnson revoked its offer prior to PEI's final acceptance on Sept 28.

Cannot be governed by notions of "unilateral contract" or "promissory estoppel."

Def. promissory estoppel – principle that a promise made without consideration may nonetheless be enforced to prevent injustice if the promisor should have reasonably expected the promisee to rely on the promise and if the promisee did actually rely on the promise to his or her detriment.

3. Irrevocability Through part Performance – R2dC §45


a. Unilateral vs. Bilateral Contracts

Dahl v. Hem Pharmaceuticals Corp. (1999)

Procedure:  Patients sue for performance of contract.  Held:  a unilateral contract was formed upon completion of testing.

Facts: Hem promised any patient who completed the experiment a free year's supply of Ampligen.  Drug not approved by FDA though clinical testing allowed to continue, and Hem did not supply the drug to those who finished the experiment.

Reasoning: Hem sought and obtained actual performance of the patients in the clinical testing, not a promise to submit to the testing.  Therefore, upon completion of the testing, there was a binding contract.

BC Tire Corp. v. GTE Directories Corp. (1986)

NB:  Although GTE provides terms on the form, BC Tire became offeror due to what was written on the form provided by GTE and signed by BC Tire.

Procedure: BC Tire sued GTE for breach of contract and negligence for failing to publish an advert.  BC Tire sought to recover damages for lost sales in an amount to be proven at trial.  Trial court granted GTE's motion for summary judgment and dismissed.  BC appealed, arguing an exclusionary clause in the contract was unconscionable and, irregardless of the holding on the clause, GTE was negligent.  Held:  trial verdict aff'd.

Facts: 2/10/1982 BC Tire prez signed "application for directory advertising" provided by GTE salesman.  One term of paper:  acceptance of advertisement is binding upon publication.  Another term:  max damages for omission of publication is the cost paid for said item in the specific issue from which omitted.  

Reasoning: By terms on the agreement, it is a unilateral contract that becomes binding upon performance.  In other words, BC Tire, the offeror, promised to make monthly payments upon publication of advert by GTE.

def. exclusionary clause – restricts remedies available to one or both parties once a breach is establish

def.  disclaimer – attempts to control the sellers liability by reducing the number of situations in which the seller can be in breach

b. The Part Performance Problem

Petterson v. Pattberg (1928)

Procedure: Petterson's executrix sued Pattberg for recover of the $780 plus interest as the third party who purchased the mortgage would not agree to the previous payoff terms.  Trial court and appellate division held for Petterson.  Supeme Court revered and held for Pattberg as there was never any contract formed that could be breached.

Facts: Petterson had a mortgage with Pattberg.  Pattberg agreed to allow mortgage to be paid off for $780 less than face value if Petterson made an installment payment in April, 1924 and paid the balance by May 31, 1924.  Petterson made the installment payment as scheduled (does this become a partial performance under the terms of Pattberg's offer?) and then made an agreement to sell the land to a third party and planned to pay off mortgage.  When he arrived at Pattberg's house to make final payment, Pattberg announced he had already sold the mortgage to a third party.

Reasoning: Pattberg's offer was a unilateral contract:  "a gift of a promise in exchange for performance of the act" of payment.  Furthermore, any offer to enter into a unilateral contract may be revoked before performance is done.


Dissent:  If D prevented the performance when P was perfectly capable of it, D is in the wrong.  Moreover, because D's letter said "I agree to accept" payments, this does not appear to convey a right to refuse payment when tendered.

E. The Nature of Acceptance


1. Knowledge and Motivation

Simmons v. U.S. (1962)

Procedure: Simmons paid taxes on fish prize and then filed a lawsuit alleging that no prize winnings can be included in income taxes.  District court gave summary judgment to gov't.  Simmons appeals.  Held:  affirmed.

Facts:  Diamond Jim III, a fish placed in Chesapeake Bay on June 19, 1958.  If anyone caught the fish, they would get $25k.  Simmons caught the fish on Aug 6, 1958.  Simmons had not set out to purposefully catch Diamond Jim, which made the prize includable in his income for tax purposes.  

Reasoning:  There was a unilateral contract offered to whomever performed the act of catching the fish.  So long as the performer knows of the promise offered, then he can collect the prize.  Because the company offering the prize was legally obligated by contract to give Simmons the money, it was not a gift.


2. Requirement of Volition

Carlill v. Carbolic Smoke Ball (1893 – UK)

Procedure: P sues to recover money.  Lower court finds in P's favor.  D appeals.  Appeal dismissed.

Facts: Use the smoke ball for two weeks, and if you get influenza, we will pay you 100 pounds.  P did this, but D refused to pay her.

Reasoning: There was indeed a promise to pay money given in the advertisement.  D's argue that it is not binding because it was not made to anyone in particular.  Although language may be imprecise, it seems to offer something to a user of the product if they then get sick within a reasonable time after using the product according to the manufacturer's directions.

F. Manner of Acceptance


1. The Modern Analysis 

Empire Machinery Co. v. Litton Business Telephone Systems (1977)

Procedure: Sued to recover $12k lost on purchase of equipment due to reliance one Litton.  Summary judgment for D.  Appeal: held – there are issues of fact which a jury must determine.

Facts: Empire wanted to purchase a phone system from Litton that contained a "Superplex" switch.  Litton agreed to install its current switch and replace it with the new "superplex" switch once it was perfected.  After several months, Litton admitted it couldn't perfect the switch and returned deposit money to Empire.  Empire bought a system from someone else.  Issue #1:Was the delivery of deposit check to Litton an acceptance?  Issue #2: Since offer specified manner of acceptance, is this the only way it could be accepted?

Reasoning:  1) Not an acceptance because it included a provision requiring a signature to make the contract valid.  When an expression of agreement requires ratification or assent, then it is actually an offer.  2) UCC §2-206:  unless unambiguously stated, an offer can be accepted in any manner and by any medium reasonable in the circumstances (CL similar).  In this case, Parlett may have had authority to bind Litton and it should be determined by a finder-of-fact.  ALSO: cashing of deposit check (later returned) could have manifested intention to be bound.

Rule: If conduct that appears to further contractual obligations would lead a reasonable business man to believe that the contract had been accepted, then this conduct may indeed constitute acceptance of the contract.


This rule is totally opposed to CL rule that said an offer had to be made in the manner specified or in the manner of the offer itself.

Davies v. Jacoby: in case of doubt, it is presumed that an offer invites the formation of a bilateral contract.  UCC §2-206 stated that, in fact, the majority of offers are ambiguous and thus acceptance can either be by promise or performance.

Corinthian Pharmaceutical Systems v. Lederle Laboratories (1989)

Procedure:  P requests specific performance of delivery of 950 vials at low price.  D alleges that no contract was formed for the 1000 vials.  Held:  the material facts state that as a matter of law, no contract was formed.

Facts: In order to avoid a price increase, Corinthian orders via computer 1000 vials of vaccine the day before the price goes up.  Lederle shipped 50 vials at the low price, but then sent a letter stating, "We have to raise the price on the other 950 vials.  If you wish to cancel, please do so by 6/13 as we will ship on 6/16."

Reasoning: Sale of goods covered by UCC and both parties are merchants.  1) price lists distributed are not offers, but mere invitations to make an offer [this is well settled law] and 2) internal letter can't be seen as an offer, mainly because Lederle never intended Corinthian or any other customers to get it.  Did shipment of 50 vials manifest an acceptance of the offer?  No, under §2-206(b) it was a non-conforming shipment and the buyer was notified seasonably that this small shipment was an accommodation to buyer and therefore not an acceptance.

Arduini v. Bd. of Educ. (1981)

Procedure: Court  to determine the validity of a liquidated damages clause in an employment contract.  Trial court held the clause was valid and granted summary judgment.  Held:  aff'd.

Facts: P resigns from teaching job.  He had notice of the liquidated damages clause.  Sues to recover 4% of pay withheld when he resigned.

Reasoning: Teacher was deemed to have accepted the terms of the liquidated damages clause by beginning performance of teaching that year.  He need not sign a piece of paper.  Furthermore, by accepting his first paycheck under the new contract, he also accepted the offer.

2. Silence as Acceptance

Vogt v. Madden (1985)

Procedure:  Ps sue Ds for breach of sharecropping agreement.  Trial finds for Ps.  Idaho Sup Ct reverses, permitting recovery only of expenses from 1979 and 1980; there was no contract in 1981.

Facts: The parties had undisputed sharecropping agreements in 1979 and 1980.  P bore some expenses alone, others were borne with D, and profits of crop split equally.  In lawsuit, P also sought recovery of his expenses from 1979 and 1980, though dispute arose in 1981 contract.  P wanted to grow beans in 1981 in hope that it would be more profitable than wheat for previous years.  As a result of this lack of profitability, expenses for 1979 and 1980 had not been reimbursed fully.


P and D begin discussions about these outstanding expenses in fall of 1980.  P decides to grow beans after discussions with D.  However, D never expressly agrees to the idea; nor does he expressly disagree with it.  D gives land to a 3rd party to plant a crop on it.  P never planted beans and filed lawsuit as a result.

Reasoning: Issue: Can silence indicate agreement?  Only in extraordinary circumstances.  If 1) offeree takes benefit of services offered or 2) offeree gave offeror reason to understand that assent may be manifested by silence or 3) previous dealings indicate offeree would notify offeror if he did not intend to accept.  Nothing about this case matches these three criteria.

3. The Notice Requirement

Petersen v. Thompson (1973) UCC §2-206(2)

Procedure: P brings action to recover possession of a tractor that D had.  Both parties claim they owned it by purchasing it from J.I. Case Credit Corp.  Appeal:  "as a matter of law, was there no evidence that could have supported P's case?"

Facts: Case owned a repossessed tractor.  In mid-Feb, Case agreed to sell it to D for $1000 as is if D came and picked up the tractor. D picked up tractor on March 1. D did not contact Case again until mid-March, at which time Case said that it had not heard from D and had already sold it to another party, P.

Reasoning: D could only acquire title from Case if Case had title at time of purported sale.  Therefore, if title had not passed to D before P attempted to by tractor, there is evidence that it is P's tractor.  If contract of sale not complete until D accepted by performance of picking up tractor, that acceptance did not bind Case in the absence of proper notice.

Offers and acceptances and revocations must be communicated.  In this case, although performance is a reasonable mode of acceptance, an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapses (UCC §2-206(2)).  Under CL, this occurs only when offeror cannot observe the offeree in the actual performance.

4. The concept of warranty

5. Self-Service Contracts

a. Barker v. Allied Supermarket
Procedure: P sues for breach of implied warranty of merchantability.  ISSUE:  does buyer of goods "invited by a merchant" to pick up goods from a self-service shelf for payment in the future have the protection of imp warr of merch?  Held: YES.

Facts: Man picks up box filled with soda bottle.  One explodes and injures his eye.

Reasoning: Contract was formed the moment the P picked up the bottles and intended to purchase them.  Thus, all laws relevant to contracts apply.  Self service merchants make an offer by stocking shelves.  Public accepts when grabbing item with intent to pay.  Contract was breached when goods found not to be merchantable (i.e., when bottle exploded); therefore, contract breached by seller and UCC remedies (i.e., liability for injuries to person or property as a result of breach) apply.

4. Modification of the "Matching Acceptance" Rule


a. UCC §2-207:  adds flexibility to CL rule

i. attacks the "mirror-image" rule


b. Acceptances and Counteroffers

C. Itoh & Co. v. Jordan Itn'l Co.

Procedure: 

Facts:  Itoh sent a purchase order for steel coils which contained no provision for arbitration.  Jordan sent an acknowledgment that contained a broad arbitration clause and notified the Buyer of this with a paraphrase of final sentence of UCC 2-207(1). 

Reasoning:  [This case uses 2-207 to determine whether a contract had been formed by the exchange of forms between the two parties.]  Under 2-207(1) contract not barred when additional or different terms included; however, when those terms require express assent of one party, then it forbids formation of a contract without that assent.  We have such an instance here based on a clause in Jordan's form.  No contract existed.  

However, by 2-207(3) the subsequent performance as if there were a contract make it the case that a contract existed.  

Now, what were the terms of that contract?  Arbitration clause should not be added as "supplementary term" because of the intense, polar disagreement.  That is, 2-207(3) rejects the "last shot" analysis of CL. Rather than chose one party over another, the court should rely on UCC gapfiller regs.

Policy:  by including an "expressly assent to" clause in an order acknowledgment, the seller can back out at any time for any reason (unless buyer does expressly assent to terms) because no contract was ever formed.  Does this prejudice the law in favor of sellers?


c. "Different" vs. "Additional" Terms

Northrop Corp. v. Litronic Indus.

Procedure: Trial judge held that by gap-fillers, nonconforming goods may be rejected within a reasonable time and she deemed 6 months to be reasonable.  Affirmed, but not liking it.

Facts: Northrop requests bids to supply a circuit board.  This request stated that any purchase would be made by means of a purchase order that would set forth terms and conditions that would override any inconsistent terms in the offer.  Litronic's offer contained a clause that offered a 90-day warranty to be in lieu of any other warranties.  While Northrop's purchase order form provided for a warranty with unlimited time limit.  HOWEVER, Northrop did not mail its purchase order until 3-4 months after it okayed Litronic to begin manufacturing the circuit boards.  DISPUTE arose over the fact that Northrop discovered the circuit boards to be defective after 5-6 months and returned them, but Litronic said that this was after 90 days and would not take the goods back.

Reasoning: Litronic's bid was the offer.  Lynch's phone call was the acceptance, but what are the terms.  Since Lynch did not make the acceptance on the express condition that Litronic accept Northrop's extensive warranty (cf. 2-207(1) as explained in Itoh).  However, Lynch did say on the phone that he would send a purchase order as an acknowledgment of the acceptance.


Court argues that the proper view in this instance is to equate "different" with "additional" such that the terms within the offer prevail.  In this case, that there was only a 90-day warranty.  However, as the federal court is bound to apply Illinois law, they would apply the interp that all differing terms drop out because 2-207(2) is inapplicable to "different" terms and thus the warranty is filled by UCC gap-fillers.  Therefore, the trial court is affirmed.

d. Confirmations with Different or Additional Terms

Step-Saver Data Systems v. Wyse Technology
Procedure: District court held that the box-top license was the "final and complete" expression of the terms of the parties' agreement.  HELD:  Reversed.  The contract was sufficiently definite without the terms provided by the box-top license.  The UCC can fill in missing terms regarding the warranty.

Facts: P argues that the contract was formed when D agreed on the telephone to ship the products.  P argues that the box-top license "materially altered" the parties' agreement and therefore did not become a part of the contract as per 2-207(2).


D argues that the contract was formed once P read the box-top license and then opened the box.  Moreover, by re-ordering several times, P showed adherence to the terms of the box-top.

Reasoning:  Court says, it doesn't really matter when the contract was formed, because both parties acted as though there was a contract, and so there was.  However, Hagedorn says that the offer and acceptance occurred on the telephone.  Court needs to determine the terms.


Key:  Despite the presence of an integration clause in the box-top licnse, the box-top license should have been treated as a written confirmation containing additional terms.  Because the warranty disclaimer and limitation of remedies terms would materially alter the parties' agreement, these terms did not become a part of the parties' agreement.

e. Post-Purchase Terms

ProCD, Inc v. Zeidenberg: 

Procedure: District court held that the licenses were not valid as they were inside the packaging and were thus "secret" at the time of purchase.  Appeal:  reverses.

Facts:  ProCD has compiled information for telemarketers using 3000 phone books and additional census information.  All contained on a CD with a "shrinkwrap license."  ProCD charged less to consumers and more to industry groups.  To control the arbitrage (pricing differences), ProCD included an end-user license that required user to warrant that he was part of whichever group's price he paid.  D. argues that placing the software on a shelf was the offer and purchasing it was the acceptance, and license terms are additional terms that are hidden and thus drop out.  

Reasoning: Court says that there was notice [notice is critical; without it, offer is not subject to contents of box] of a license on the outside of the package, terms were on the inside, and one could return the package for a refund if he did not like the terms.  Court says this is common in business (e.g., airline tickets, concert tickets, insurance policies).  And what of warranty terms included inside boxes of various consumer goods?  If D got his way, this would destroy the efficiency built into modern consumer transactions (policy).


UCC 2-204(1) says that a contract for sale of goods may be accepted in any manner sufficient to show agreement.  A vendor, as master of the offer [in this case, putting goods on a shelf], may invite acceptance by conduct and may propose limitations on the kind of conduct that constitutes acceptance; a buyer may accept by performing the acts the vendor proposes to treat as acceptance.  And this is what happened via a rolling contract.  Manifestation to be bound here came when D opened package, read licensing agreement, and then did not return it.


Thus, terms of the end-user license are valid.

this case has only 1 form; 2-207 is irrelevant!!! (Murray says this is not true as there could have been a telephone agreement and then a form "verifying" that agreement which was the subject of dispute – p. 231).

2-207 and non-merchants:  any additional terms can only be deemed proposals which the opposing party must accept or they drop out.  Merchants, however, are bound by 2-207(2)(a-c).

f. "rolling" contracts

The contract formation process begins with the purchase of the item, but continues until the consumer opens the box and reads all of the terms, at which point he can disagree and return the product.

CHAPTER 3:  THE VALIDATION PROCESS

The Seal and other Formalistic Devices

Warfield v. Baltimore Gas and Electric

Procedure: BG&E sued for fulfillment of the guaranty and trial court, holding that doc was under seal and thus subject to a 12-year statute of limitations, entered a summary judgment for BG&E.  Warfield appeals stating that statute not under seal.  HELD: 

Facts: Warfield executed a guaranty to BG&E.  "SEAL" was printed at the end of the prepared lines and appears after the signature of Warfield.  However, the form does not specifically recite that it is under seal.

Reasoning:  ISSUE: was the contract under seal?  Signator need not place the seal on paper for their signature to be considered sealed.  Both case law and the R1C and R2C say that signing one's name next to a seal (or even a scrawl that stands for a seal) is sufficient for a sealed contract.

Consideration

The Legal Value Element – "Adequacy" or "Sufficiency of Consideration"

Hamer v. Sidway (1891)

Procedure: 

Facts: Uncle said:  "Nephew, do not drink, swear, smoke, or gamble until you are 21, and I'll give you $5,000."  Nephew agreed and performed properly.  Uncle died, and estate refuses to pay the money as it says there was no consideration to validate the contract (i.e., what nephew did benefited him and did not cause a detriment or harm).

Reasoning: Strict detriment/benefit analysis too harsh; it is enough that something was promised, done, forborne, or suffered by the party to who the promise is made as consideration for the promise made him.  Consideration means not so much that one party is profiting as that the other abandons some legal right in the present, or limits his legal freedom of action in the future.

Harris v. Time

Procedure: Trial court sustained demurrer from Time without giving any specific grounds.  HELD: affirmed on ground that lawsuit was de minimus = a trifle and waste of time.

Facts: Envelope contains what appears to be offer for a free watch simply by opening an envelop.  Actually, once opened, you see that you must start a subscription for Fortune magazine in order to get the premium. 

Reasoning: Dismissal of the case is proper because it is de minimus, that is, a trifle that is a waste of the court's time and resources of taxpayers of CA.


However, some rules come out of this case:



1. any bargained-for act or forbearance is adequate consideration for a unilateral contract; courts don't require equivalence in values exchanged or otherwise question adequacy of consideration 

McKinnon v. Benedict

Procedure: Trial court granted judgment for Ps for damages for trespass caused by Ds and imposed an injunction on Ds from operating a trailer park and campsite on the property.  HELD:  contract terms were oppressive and there was a lack of adequate consideration between the two parties; therefore, as equitable courts have discretion in such matters, it refuses to enforce the injuction against the Ds. 

Facts: McKinnon helps Benedicts purchase land.  He places numerous conditions on the use of the land as a condition for lending the Benedicts money for the down payment, as he owned all the surrounding land.  Benedicts, losing money on their resort venture, modify the land to install a trailer park and tent camping area.  McKinnon sues because the Benedicts violated terms of their agreement (however, it appears that McKinnon did not honor his terms of the agreement very well because he did not perform the promised financial and business assistance).

Reasoning: ISSUE: Was the agreement signed by Benedicts in 1960 enforceable against the Benedicts?  Injunctive relief should not be granted where the inconveniences and hardships outweigh the benefits.  Injunctions will not be granted where it "shocks the conscience" of the courts.  Reasons why an injunction would not be granted, according to R2C:


1. consideration is grossly inadequate


2. enforcement  causes unreasonable or disproportionate hardship or loss


3. induced by sharp practice , mistake, or misrepresentation

In other words, applying specific performance is entirely at the discretion of the court.

THE BARGAIN in this case was extremely harsh for the Benedicts.  They were constrained for 25 years by terms of agreement from making "optimum and lawful use of their property."  Such terms can only be enforceable if "supported by consideration that has some relationship to the detriment [i.e., legal rights given up] to be sustained by the property owner whose uses are thus curtailed."  The consideration offered by McKinnon was a "pittance" a little bit of money and feeble attempts to assist in the business.


McKinnon argues that without him, the Benedicts would have no down payment and thus no land.  Court holds that McKinnon forced them to sign an inequitable contract because of their needy situation.  HELD: "the inadequacy of consideration is so gross as to be unconscionable and a bar to the P's invocation of the extraordinary equitable powers of the court."


For any contract to be enforced in a equity court, it must meet the test of reasonableness (see bottom of page 254).  [were this a contract at law, then it would still be enforceable].

Schnell v. Nell

Procedure: Trial court granted, in effect, a summary judgment for P.  HELD:  There is no consideration to support to contract; REVERSED and remanded. 

Facts: D agrees to pay monies promised by his wife in her will to three people in yearly installments for the next three years.  This is done in a sealed, written contract in which the recipients of money became bound to the promise by consideration of one cent.

Reasoning: If the only consideration were the one cent, then the contract would fail as unconscionable for one cent is not adequate consideration for $600.  (Normally, inadequacy of consideration would not vitiate a contract, but when what is exchanged is money, it has a fixed and known value to which this maxim is inapplicable.)  Nor will a moral consideration support a contract (e.g., I'll do it out of love or respect for my dead wife).  In the end, D's promise was simply one to make a gift, and thus is gratuitous and non-enforceable.

Thomas v. Thomas

Procedure: 

Facts: Husband of P makes oral declaration right before his death amending his will to give her more property or money.  Executors honored the agreement.  However, they did this by a written contract in which they wanted widow to pay rent of 1 pound/year and keep house in good repair.  After one of the executors died, the other reneged on the agreement.

Reasoning: 

Fisher v. Jackson

Procedure: Trial court held for P.  D appealed on basis that he should have been granted a jnov.  HELD: Verdict for D.

Facts: Suit by P to recover damages for alleged breach of an oral agreement of employment.  P claims he was induced to take a lower paying job on the promise of regular pay raises and lifetime employment.  D says the job was a permanent one, rather than for a specified term and that either party could terminate at will.

Reasoning: In the absence of consideration, an agreement for permanent employment is no more than an indefinite general hiring, terminable at the will of either party.  Court says P was never  induced to leave a better job, but that he responded to an advertisement, accepted a "permanent position," and voluntarily left his current job (he did not bargain with D that he would promise to leave job if permanent employment were offered).

Lewis v. Fletcher

Procedure:  Action for specific performance of an option contract on forty acres of land.  Bench trial found in favor of Ds.  Ps appeal.  HELD:  affirmed.

Facts: Lewises by 360 acres of the 440 acre Fletcher farm.  They also execute an option contract on 40 additional acres to be exercised by May 1976 or earlier if the parties agreed.  Dispute:  what date was option contract first executed?  Also, consideration of $20 never was paid on option contract.


Lewises attempt to exercise option contract in April 1976, but Fletchers resist and current controversy arose.

Reasoning: Option contract failed for lack of consideration (i.e., no payment of the $20).  Even though everything else is proper with the contract, lack of consideration ("false recital of payment of consideration and acknowledgment of its receipt") voids the contract.


"An option contract not supported by consideration is merely a revocable offer to sell."

Pick Kwik Food Stores v. Tenser

Procedure: Tenser sues for breach of contract.  Trial jury found for Tenser.  HELD: Reversed - original contract void, therefore cannot apply to new parties.

Facts: Original contract between In & Out Foods and Petrol Express for sale of gas on premises of convenience store [terms numbered on page 281].  In & Out interest acquired by Pick Kwik and Tenser acquired Petrol Express rights.  30 months later, Pick Kwik terminates the contract.

Reasoning: The original contract between In & Out and Petrol Express was void due to lack of consideration (known as lack of mutuality).  That is, the contract term permitted Tenser (as successor to Petrol Express) to remove its equipment and machinery and terminate the contract at any time.  A bilateral contract terminable at the will of one party is not binding, and may be terminated by either party without liability for payment of damages.  in other words, the party that can void its promise at will actually makes no promise at all; without a promise, there is no consideration.

Hay v. Fortier

Procedure: 

Facts: Fortier owed money to Hay as a result of standing surety to bond.  Fortier outlined a payment schedule to which Hay agreed.  She paid one payment and then stopped.  Hay brought an action in debt.  This was later ended by mutual agreement of the parties.  Then Hay brings an action for breach of promise to make her payments according to the payment schedule agreement

Reasoning: Hay definitely forebore on legal right to bring suit.  However, Fortier was legally obligated to make payments anyway, so she suffered no detriment by entering into the payment-schedule agreement and Hay's promise was not induced by detriment.  Still, even though Hay was never bound to keep the terms of the non-contract, Hay performed as if there was a contract.  Therefore, Fortier received the benefit of Hay's forebearance and must be bound to the terms of the contract.

Scott v. Moragues Lumber

Procedure: Judgment for P.  D appeals.  HELD:  affirmed.

Facts: D going to buy a ship.  Parties entered into agreement whereby D promised to charter ship to P within a "reasonable time" after purchase.  P was ready to comply at all times, but D chartered ship to a third person.

Reasoning: A valid contract may be conditioned upon the happening of an event, even though the event may depend upon the will of the party who afterwards seeks to avoid obligation.  

McMichael v. Price

Procedure: Action for breach of contract.  Trial court found for original plaintiff, Price.  McMichael appeals the judgment.  HELD: affirmed.

Facts: Contract for Price to buy all of the sand that he could sell from McMichael.  McMichael argues that because Price could simply stop selling sand, he was not bound by the agreement and therefore there was no contract.

Reasoning: There was a contract.  Price was bound to pay a set sum for sand when purchased from McMichael and were Price to try and buy sand elsewhere, he would be liable for breach of that covenant.  [That is a detriment; Price gave up the legal right to shop around for sand.]

Famous Brands v. David Sherman

Procedure: Trial court grants summary judgment to Sherman on two grounds: 1) terms of the contract were indefinite and 2) no mutuality of obligation.  HELD: reversed.

Facts: Famous had exclusive rights to distribute Everclear, bottled by Sherman.  Sherman withdrew this right because famous did not carry Sherman's entire line of alcohol.  Famous sues for breach.


1982, Famous wants to buy Midland Distributors, but one of the main conditions was that Sherman continue to supply Everclear to Midland.  Lux, pres of Sherman, in a letter and in oral communication, appeared to have told Famous that Sherman would continue supplying its booze to Midland after the purchase.


1985, Sherman discontinued supplying Everclear because Famous would not carry other Sherman products.  Famous says that the new distributor, Premier Wine, doesn't carry all of them either!!  Industry practice: a distributorship agreement creates a perpertual exclusive contract unless mutual problems cannot be resolved.

Reasoning: 1. Terms of contract indefinite:  No because terms of a contract may be deduced by conduct or words.  That is, an implicit contract.  "An agreement is not too indefinite to form a contract when the parties operated under it for over a year, as Famous and Sherman did."


2. lack of consideration:  "if Sherman did promise to supply Everclear to Famous, then an implied return promise by Famous to promote it would be considertation."  [after all, if they failed to promote it, then Sherman would likely be justified in breaking the contract for distributorship.

Slattery v. Wells Fargo Armored Car

Procedure: Summary judgment granted for D based on part performance of a unilateral contract.  HELD: affirmed, but for different reasons.

Facts: P wanted to collect a $25k reward.  D refused to pay it.  P, a licensed polygraph operator, was questioning a person on an unrelated matter when he determined that this person was guilty of the armored car robbery.  P then tipped of Wells Fargo.

Reasoning: P, as independent contractor employed by public police entities, was under a duty to supply all information obtained by him that would help with carrying out their mandates as law enforcement agencies.  Secondly, interrogator had no knowledge of the reward until after the criminal confessed.  Lack of knowledge of offer prohibits its acceptance.

Betterton v. First Interstate Bank

Procedure: 

Facts: Bank repossesses truck and trailer and sells it.  In 1982, P secured two loans for $52k and another for $5k to pay taxes and licenses.  From the start, P had difficulty paying his loan.  Bank officer (Stiles) ordered repossession of tractor and trailer.  In September 1983, parties then renegotiate and extend the terms of the notes.  P still could not meet terms of the loan.


Feb 15, 1984, Betterton meets Bank officer at bank  Bank officer informs P that he must pay loans in full or else bank would take the actions it deemed necessary to collect the debt.  Betterton asserts that he offered to have payments taken directly from paycheck and sent to bank, and that Stiles would call him back later that day with her answer.


Stiles made arrangements for the new agreement and informed Betterton of her acceptance.  However, she never canceled repo order, and the truck was repoed the next day.

Reasoning:  Betterton's promise to have money transferred directly to the bank from his paycheck was not something he was legally obligated to do.  Therefore, this detriment supplied the consideration to make Stiles' promise binding and therefore repo was breach.

12. Modifications of Pre-Existing Duty Rule

Angel v. Murray

Procedure: After a bench trial, the judge entered a judgment ordering Murray to repay $20k to city of Newport.  Murray appeals.  HELD: reversed, judgment for Ds.

Facts: Allegation that Murray had been paid $20k illegally.  Maher, also a D, collected garbage for the city.  He entered a series of 5 year contracts since 1946.  This concerns a contract entered into in 1964.  Contract provided $137k per year to haul away the garbage.  In 1967 and 1968, Maher requested an additional $10k per year to counter the unexpected increase of 400 new dwelling units.


Trial judge held that Maher had a pre-existing duty to collect garbage from all dwelling units, and thus there was no consideration for the additional payments.

Reasoning: 1st request for and payment of additional money cannot be at issue as the promise and act had already been performed.  Lack of consideration is only "a test of the enforceability of executory promises."


A modification of a contract is itself a contract, which is unenforceable unless supported by consideration.  


Policy: primary purpose of pre-existing duty rule is to prevent "hold-up" game; that is, unless you pay me more money, I'll not continue to fulfill my promise.

However, Courts are reluctant to apply pre-existing duty rule when party to contract encounters unanticipated difficulties and the other party voluntarily agrees to pay additional compensation for work already required.

UCC §2-209(1) and R2C §89(a) permit enforcement of modification without consideration if there is good faith and parties voluntarily agree [R2C has a few other criteria].

Court applies the three-part test in R2C and finds that modifications and payments were fair.

13. Disputed Claims, Modifications, Accord and Satisfaction

Ruble Forest Products v. Lancer Mobile Homes of Oregon

Procedure: Bench trial held for the D.  HELD:  affirmed.

Facts: P sues D for failure to pay $2,500 due from purchase of 11 truckloads of lumber.  Mid-October 1971, Mr. Ruble called Mr. Scheneman, D's manager, to complain about failure of payment for lumber.  Scheneman complained that since 1969, Ruble had shipped about $5k of defective lumber and that such account should be balanced against the current indebtedness.  Ruble said this was the first notice of any defective lumber.  Ruble also agreed to the $2.5k credit because he needed the money to pay his bank.  A payment schedule was worked out for the remainder of $31k bill for lumber and paid in full in January of 1972.

  
-D claims that some of the lumber was defective and that as a compromise, the P issued D a credit of $2,500.  


-P replies that lumber was not defective and that D had given no notice of any claimed defects and that there was no bona fide dispute, that indebtedness was undisputed and liquidated; that there was no consideration for the $2,500 credit; and that it was coerced and induced by the D in bad faith.

Reasoning: There was evidence to support D's claim of a valid compromise of disputed claim and one made in good faith.  Apply UCC §2-209, as codified in Or Rev Stat.


"Modification of a contract under the UCC does not depend upon the validity of the claim involved, except to the extent that the claim must be one which is made in good faith."

The Invalid Claim

Dyer v. National By-Products

Procedure: Trial court granted summary judgment, holding that forbearing on a false claim was not valid consideration.  HELD: reversed and remanded.

Facts: Dyer lost foot in work accident.  He claims that, in exchange for not suing employer, that he was promised lifetime employment.  Employer denies ever making such agreement.


Trial court, in granting D's motion for summary judgment, says that 1) no reciprocal promise to work for the employer for life was present and 2) there was no forbearance of any viable cause of action because worker's comp covered Dyer's injury.

Reasoning:  Policy: The law favors settlement of controversies outside of court, by compromise.  Compromise of a doubtful right asserted in good faith is sufficient consideration for a promise.  

But, in this case, we have the issue of whether an unfounded claim asserted in good faith is consideration.


Scholars seem to think that so long as claimant believes his claim is just and is not asserting it for a nuisance value, then his forbearance is consideration.  R2C: even though invalidity is later clear, "the bargain is to be judged as it appeared to the parties at the time."

Promissory Estoppel/Detrimental Reliance

Absence of Bargained-for-Exchange – Antecedents

Miles Homes v. First State Bank of Joplin

Procedure: Trial court held that D's agreement to notify P of delinquency was supported by consideration and granted judgment for P for $22k.

Facts: P entered into contract to sell Ameses a kit house on installment plan.  P took a lien on land.  Contract stated: "seller may refuse to ship materials until it has received all required security instruments."  Ameses purchase land with $6.5k loan from D, securing it with a mortgage on the three acres of land.  


P then sent a credit inquiry to D regarding the Ameses, which was filled out and returned to P.  P approved Ameses to purchase house and then sent the D a letter dated March 23, 1983.  Letter is basis for the action.


Letter:  by signing the letter, D appeared to agree to notify P of any delinquencies by Ameses and to permit P "to make payment before a mortgage foreclosure is started."


After receiving second mortgage on the land and the above commitment from D, P shipped materials to Ameses.


Ameses defaulted.  Notes and property later sold.  D never informed P of the delinquency or the foreclosure.  If it had, P says it would have bought the note to protect its interest in the kit house.

Reasoning: There was no consideration for the detriment suffered by the P.  However, detrimental reliance will render the contract (i.e., terms mentioned in the letter) enforceable.


R2C §90: A promise which the promisor should expect will induce action or forbearance and which does induces action or forbearance of a definite and substantial character on the part of the promisee is binding if injustice can be avoided only by enforcement of that promise."  

Feinberg v. Pfeiffer Co.
Procedure: Bench trial found for P and permitted her to recover $5100 of back pension.  HELD: affirmed.

Facts: P claims D promised to pay her $200/month upon her retirement.  This was what a clause in a resolution adopted by the D's board of directors said.  P was informed of the clause the same day it was adopted.  When president of D died, widow and new president continued to pay the retirement checks, but fussed about it.  When she died, the next president consulted with the company attorney and stopped sending the checks.  At this point, P sued.

Reasoning:  D argues that there is insufficient evidence to show that P relied on the promise to make her decision to quit and that she relied on receipt of payment checks.  Appeals courts says wrong.  There was suffiecient evidence in trial transcript.


The key issue is whether the law permits this evidence to create a legally binding contract.  Court says that the decision to retire and change her position by abandoning her opportunity to continue in gainful employment was made in reliance on D's promise to pay her $200/month for life.  Court cites R2C §90

Cohen v. Cowles Media Co.
Procedure: Remand from US Supreme Court.  Court affirms jury verdict on theory of detrimental reliance.

Facts: Cohen gave damaging info about Marlene Johnson, a political candidate in exchange for anonymity; newspaper editors overruled this decision and published his name.  Cohen was fired by his boss (advertising company) as a result of the article.

Reasoning: Once court decides that a promissory estoppel analysis is proper, ti goesw through the process.  1. yes, there was a clear and definite promise.  2. yes, it was intended to induce reliance (give us the info and you will remain anonymous) on part of promisse. 

And then the main issue:  3. must it be enforced to prevent injustice?  Yes, although neither party has moral high ground, the tradition and even D's concurrence that confidentiality is normally sacrosanct, the Ds showed no compelling reason why the promise should be broken.

Damages: R2C: party may recover damages for breach:



1. arise directly and naturally from the breach   or



2. consequences of circumstances known or contemplated by both 

parties when contract made

Pop's Cones v. Resorts Internaitonal Hotel

Procedure: Original complaint based on detrimental reliance was dismissed on grounds that there was no specificity in the promise (i.e., no lease terms had been decided).  Appellate court says that the suit was not about the lease (in which case trial decision would be correct) but about expenses incurred in the negotiation process and loss of previous location incurred by negotiation process.  HELD: there are questions of fact for a jury; summary judgment for P reversed.

Facts: Pop's (through Taube) negotiates to open a TCBY in a Resorts-owned property.  Lease terms need to be negotiated.  Pop's cancels previous lease in another location.  Pop's constantly assured that lease is just around the corner.  After several months, which include extensive preopening expeses incurred by Pop's, Resorts withdraws lease [later giving it to another TCBY franchisee who likely paid a lot more].


Pop's able to open only more than a year later at another location.

Reasoning: When P seeks to enforce promises arising from negotiations rather than a supposed contract, then strict adherence to the need for specificity can be relaxed [in NJ at least].


The court seems to think that strict adherence to "clear and definite promise" rule is being eroded by a more equitable analysis designed to avoid injustice.


court holds that promises from Resorts were sufficient that Taube could have relied on them to break Pop's previous lease agreement.

Goodman v. Dicker

Procedure: Bench trial found for Dicker on breach of contract.  Goodman appeals the decision.  HELD: judgment affirmed, but modified to subtract $350 of expected profits.

Facts: Dicker had been told by Goodman that he would receive a franchise to sell radios.  In reliance, Dicker incurred various expenses, including hiring salesmen.  No franchise given.

Reasoning: Only expenses incurred upon reliance, not anticipated profit losses, can be recovered under detrimental reliance

Passante v. McWilliam

Procedure: Jury found for Passante and awarded 3% value.  Upper Deck moved for JNOV and a new trial and got both.

Facts: Stock dispute.  Passante told repeatedly over two years that he would get his 3% of Upper Deck for securing initial financing.  Eventually, his stock distributed to a new investor and Passante left swinging in wind.

Reasoning: Past consideration cannot support a promise.  Lawyers must advise business clients that they can seek council when forming a contract with the lawyer (in this way, it can be proven to be a bargained for exchange).


Plus, Passante arranged loan before idea to give him stock came up.  Therefore, there clearly was no bargain.  The offer of stock was an inchoate gift offered out of moral obligation and, therefore, unenforceable.

Dementas v. Estate of Jack Tallas

Procedure: 

Facts: Tallas promised to give Dementas $50k for assistance over the past years and promised to change his will to make Dementas an heir.  Tallas died before ever changing his will.  Estate denies the payout to Dementas.

Reasoning: 
In RE Hatten's Estate

Procedure: 

Facts: 

Reasoning: 

Armbruster v. Barron

Promises to pay debt of another must be in writing for at least two reasons:


1. evidentiary



a. proof promise in which surety receives no benefit was really made


2. cautionary



a. prevents surety from ill-advised action

When one makes a surety promise to help his position as a shareholder in the corporation, it may be held that the primary reason for the promise was to assist the corporation rather than his own business or pecuniary interests.

Cain v. Cross

Cain makes payment of earnest money, but seller of land sells it to a third party.   Cain holds that this part performance took their oral agreement outside of the statute of frauds.  Court says no, part performance is irrelevant to application of statute of frauds defense.

Contract not performable within one year from formation

Klewin v. Flagship

Need the impossibility of performance within one year from formation be certain, or merely highly likely, for the contract to fall under the statute of frauds?


HELD:  1) contract that fails to specify a time for completion is one of "indefinite 

duration," and therefore outside the statute of frauds.



2) when the contract calls for a method of performance that is likely to 

take more than a year but does not explicitly negate the possibility of performance within one year, then the contract is enforceable outside of the statute of frauds.

The key ISSUE for the court, therefore, is what does the word "possibly" mean in the phrase:  "all contracts are excluded from the statute of frauds except those whose performance cannot possibly be completed within one year."


POSSIBLY means that express terms of the contract must preclude completion of performance with one year.  Therefore, statute of frauds would apply.

Contracts for the Sale of Goods

Azevedo v. Minister

VERY IMPORTANT (pp. 410-412)

UCC § 2-201 – Sufficiency of the writing:  electronic files (410)

-except for between merchants, writing must be signed by the party charged

signature can be printed, typed, stamped, in pencil or pen; preprinted letterhead, initials, or a mark or thumbprint

-the question must be asked:   did party intend the symbol to be a means of authenticating a writing

-proposed revisions to UCC will replace "sign" with "authenticate" in deference to growing electronic commerce

-authentication can come after the agreement as a confirmation (i.e., nothing need to be signed at the moment of formation)

-writing must merely evidence the contract; it can be of any sort and form


-even tape recordings or faxes are acceptable in some jurisdictions

-if writing was destroyed, if P can prove that it did exist at one time, then it is admissible.

-content: writing must reasonably identify the subject matter and the parties; except for contracts under UCC sale of goods, the consideration (agreed exchange) must be mentioned

